
Poor estate planning can prove costly
~y ROBERT J. BRUSS on the sil.e or the estate. complication...
i.;bune Media Sefvice$ and whether the parties involved insist

Oil receiving the rees allowed by state
Just ovcr a year ago, a wealthy friend law or if they negotiate or waive their

n her 80s died unexpectedly or hcart fecs. An extremc example is the mor~
"ailure. When I saw her son last month than $40 million of probate fees paid to
he is her estate's executor). I asked if attorneys so far from the .T. Paul Getty
Ie had closed the estate ycl He said it estate. Aner Marilyn Monroe died in
s nowhere near being closed because 1962, probate costs took over $1 million,
lis mother left real estatc in three leaving just $101,(XX) fol' her heirs when
;tates and there must be probate pro- the estate was finally closed 18 years
~eedings with costly probate lawyers in later.
~ach state. To complicate matters even Avoiding probate
urther, she len stocks and bonds that When the assets of a de('eased must
Ire being mismanaged by a bank trust ~o through probate, the process usually
jepartmenl I could go on, but you get takcs at least six to 12 months. Probate
,he idea. Virtually all this mess could. attorneys lovl" this profitable and easy
lave been avoided. work because of the statutory fees. The
After my friend's husband died few esute's exccutor, appointed in the will

rears a~o and she inherited his ('onsid- or a court-appointed administrator:
~rable property, we discussed the mer- also receive statutory fees unless,ts or a living trust But her high-priced waived. '

",wyers talked ~er out of i.t. probably so There are two primary ways tn avoid
,hey could enJoy lu('ra~lv.e ~tatutory probate. One method is to hold title 1.0
}robate fecs on her .multlmlillon-doll.ar major assets in joint tenancy with the
~state when.she dle~. No,,:" hcr chI I. person who will ultimately receive
iren are paYIng the hl~ price or pool' them. Ho\vevcr this can lead to trouble
~state planning with .unnecessary pro- irthat person ~on't cooperate, or ifUle
>ate costs and dl"lays in three state-c;. original owner wants to sell or refi.

\\llat is probate? nance those assel~. All that is usually
Probate is a state court proc~ure to required for a joint tenancy survivor to

:listribute a decea5cd.s assets eitht'r transfcr title after a joillt tenant's death
iccording to his or her will or, if no will is to rec:ord a c:erti fied ('opy of the
was found, according to the state's law death certificate and an affidavit of
jf intestate succession. Thi~ procedure survivorship.
;1akes certain the dccea~d'... debts are The other method or avoiding pro-
:)aid, heirs are identified and found, batc is to hold title to major assets such
Ind the estate f"Xf':Cutor or administra- as your home and other real estate,
~r manages and distributes the assel~. stocks, bonds, mutual funds, and bank
rhe procedure assures that the court, accounts in a living trust. Probate of
~ttorney and executor or administrator assets held in a livin~ tru~t is not
~re paid from thc estate's assets. required. They are promptly distrib-

Probate costs vary widely, depending utcd after the trust creator dies.

~

There are threc parties to a living
trust: (1) thc trustor who creates the liv-
ing trust. (2) the trustec who hold.,; legal
title to the trust assets and manages
the!n and (3) thc beneficiary for whose
benefit thc trust is creatcd. An addi-
tional party who steps in after tbe
trustor dies or becomcs incapacitated
is called the successor or alternate
trustee. Husband and wife can be co-
trustors, co-trustees and co-beneficia-
ries.

When a living trust is created and
major assets are transferred into the
living trust, the trustor, trustee and
bene:fir:iary are the same person(s). Th.c
trust assets can be bought, sold, refi-
nanced and managed as before.

The living: trust is revocable, so it can
be changed or canceled al any time.
However, il bccomes irrevocable when
the trustor dies or becomes incapacitat-
ed.

Advantages
The primary advantage is avoidance

of probate costs and delays. Privacy is
another major advantage since lhe liv-
ing trust nevcr becomes public knowl-
edge, as does a deceased's will. For
example, when Bing Crosby died in
1977, nobody learned the exact extent
of his w~alth or who reccived his real
estate because all his assets were in his
living trust

If you own property in morc than one
state, probate is not need~d for out-of-
statc properties that have been deeded
into your living trust Tbc suc~essor
trust~e can easily distribute them to
heirs specified in the living trust

Avoi-iance or a court-appointed con.
servator is another major living trust
advantage. This little-known benefil is advantages.

important if the trustor becnm{
incompetent. perh;jp~ dut' I
Alzheimer's di!;('ase. \"Ilhout a li\'ir
trust. a conservator is IICf'dcd to mal
age the incompetent's affairs. such.
sclling real estate.

Disadvanlag~s
The initial paperwork of creating

living trust usually dOt's nol cost mor
than $l,<XX>, often less. The hardest pal
is transferring title to ical estatE
stocks, bonds and mutual funds into th
living trust. A bill of sale is us~d t
transfer personal property. Howevel
retirement acl'Qunts should usually b
left outside a livin~ trust to avoid a ta)
able distribution. Check ~'ith the loca
tax collector to be sure a realty transfe
will not lri~er a transfer tax or propcl
ty tax reassessment

A few old.fashioned mort~ag.
lenders still refuse to allow rl'financill.
of real estate held in a living trust I
that happens. just take the title out 0
your living tru~t, record thC' new m(lrt
gagc and put the titlc back into thc liv
ing trust Creditor claims are not cut of
against a living trust as they are wilt
assets subject to probatc court proce('d
ings. Living trust asset, are subj~.ct t<
creditor claims. Obviously, the succes.
sor trust!'c should pay the deceas~d'~
creditors before distributing li\'in~
trust asscts to th~ hcirs. If this is all
issue, probate proceedings should be
corlsiderc<!.

SUMMARY. The bcst way to avoid
probate court costs and delay~ is to
havc a living trust for major as!;eL,. ThC'
advantages far outweigh thc slight dis-


